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STATEMENT OF QUESTION PRESENTED 


Whether, in permitting cross-examination as to 
Appellant's 1963 petty larceny conviction, the trial court 
abused its discretion under Luck v. United States, 121 
U.S. App. D.C. 151, 348 F.2d 763 (1965), either because of 
the particular circumstances of this case, specifically 
the nature of the prior conviction, the nature of the 
crimes charged, and the age and circumstances of the Apel- 
lant; or because it is an abuse of discretion to allow dis- 
closure of prior convictions to impeach credibility in any 
case in which the defendant has not introduced evidence as 


to his goed character or credibility. 
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On Appeal from the United States District 
Court for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The indictment of the grand jury, filed in the 
United States District Court for the District of Columbia 
on October 17, 1966, charged appellant with violations of 
22 D.C. Code §§ 2204, 3204, and 3214(a). All are offenses 
against ‘the laws of the District of Columbia alleged to 


have been committed within the District, and the District 


A 


Court therefore had jurisdiction under 11 D.C. Code 
° § 521. The final decision of the District dourt, 
adjudging the appellant guilty as to all three counts, 
was entered on October 6, 1967, and filed on October 11, 
~ 1967. This Court has jurisdiction of an appeal from such 


a final decision by virtue of 28 U.S.C. § 1291. 
STATEMENT OF THE CASE 


At approximately eight o'clock on the morning 


of September 1, 1966, a gold 1960 Cadillac convertible 
was stolen from in front of 4218 Fourth Street, South- 
east (Tr. 6-9). The owners of the car Hoard it being 
started and, going to their window, saw a colored man 
driving it away. Because of the distance and the ex- 
citement, they were unable to observe the driver's face 
or to identify him (Tr. 9). They promptly notified the 
police of the theft (Tr. 10). Both owners, Mr. Eugene 
Marshall and his wife Joyce, testified that there had 
been no pistols or other weapons in their automobile 
before it was stolen (Tr. 14-15, 17-18). : 


Later the same morning, at about 9:30 a.m., 


the stolen automobile was parked on Barnaby Street at 
the southwest corner of Brandywine and Barnaby Streets, 
Southeast (Tr. 27). Officers Elijah M. Wade and Thomas E.. 


Monroe of the Metropolitan Police Department, who were 
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patrolling this area in a police car that morning and 
who earlier in the morning had received the description 
of the stolen car by radio, testified that they had 
observed the stolen automobile being parked at this 
location by Appellant. Appellant allegedly got out of 
the stolen car and walked in front of it, between the 
stolen car and another car, to reach the sidewalk. He 
then walked around the corner onto Brandywine Street a 
short distance from the Seoren car where he was speedily 


arrested by Patrolman Wade (Tr. 27-28, 66, 229). 


*/ Appellant described his arrest as follows: 


Q. Where were you when you first saw the police? 

A. Iwas crossing the street. 

Q. Crossing what: street? 

A. When I first saw the police? I was crossing from 
one side of Barnaby to the other. 

Q. Did there come a time when one of the officers: 
accosted you, sir -- approached you? 

A. Yes. 

Q. Where were you at that time? 

A. Iwas on Brandywine Street then. 

Q. What did the officer say to you? 

A. Well, he jumped out of the car and ran in front 
of me and put the pistol in front of me, and said I was 
under arrest. I said "I was under arrest for what?" He 
said, "Did you just get out of that car?" He pointed. 
I didn't know what car. I said, "What car?" He said, 
"That cadillac there." He pointed to the cadillac. 

I said, "No, I didn't get out of the cadillac. You 
know it." He grabbed me and slammed me against the car 
and said put my hands off, and put handcuffs on. And 
a few other bad words. I don't know what. 

Q. What officer was this, Officer Wade or -- 

A. Officer Wade. 


(Tr. 232-33) 


ot on | 


Appellant testified that he had not been in 


the stolen car but that he had come earlier in the morning 
to this area of the city by taxi from his home in north- 
west Washington, D.C. to play basketball with friends. 
He maintained that he had not parked the stolen car or 
been in it at all but had merely walked between the 
stolen car and another car parked in front of the stoien 
car in the process of crossing Barnaby Street (Tr. 228-29). 
The stolen car was searched for fingerprints by the police 
but no fingerprints belonging to the Appellant were found 
anywhere in or on the automobile (Tr. 285-86). 
Appellant was found to have in his possession 
at the time of arrest two General Motors ignition keys 
(Tr. 32), one of which actually started the stolen car 
(Tr. 73, 268), but did not fit its door Lock (Tr. 273~74). 
Appellant testified that the two keys belonged te a friend 
of his named Joyce Jones, and that both keys fit a 1965 
Buick Riviera owned by Miss Jones (Tr. 23h, 254-55). It 
was pointed out by the Court, and admitted by Officer Wede, 
that it was common knowledge that General Motors keys 
often fit General Motors cars other than the ear for which 
they were issued (Tr. 272-73). ! 
After Appellant's arrest the stolen car was 
driven by a police officer to the ilth Precinct and parked 


in the rear of the Precinct. Later it was discovered by 
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the police that the stolen car contained on the rear seat 
concealed in a pillow case, a loaded sawed-off shotgun 
and two 45-caliber pistols (Tr. 40-42). 

On October 17, 1966, the Appellant was indicted, 
in three counts, for violation of 22 D.C. Code § 2204, 
3204, and 3214(a). On October 28, 1966, he entered his 
plea of not guilty as to all three counts. The case came 
on for jury trial on September 5-6, 1967, before Judge 
Aubrey E. Robinson, Jr., of the United States District 
Court for the District of Columbia. 

At the close of the prosecution's case, the 
Appellant took the stand in his own defense (Tr. 220). 
During its cross-examination of Appellant, the prosecu- 
tion questioned him as to whether he had been convicted 
of petty larceny in 1963; Appellant admitted that he had 
been convicted (Tr. 237). The record shows that the 
court and counsel for both sides had considered the matter 
of Appellant's prior convictions in chambers before cross- 
examination of Appellant. Appellant's counsel had made 
an appropriate motion to exclude Appellant's prior ‘con- 
victions, and the court, citing the authority of Luck v. 
United States, 121 U.S. App. D.C. 151, 348 F.2d 763 
(1965), decided to allow the prosecution to examine 
Appellant as to his conviction for petty larceny in 


1963 (Tr. 276). During its instructions to the jury, 


=O 


the Appellant's 


the court gave a cautionary instruction that 
prior conviction could only be considered in levaluating 
Appellant's credibility (Tr. 310). i 

The jury, aside from the facts set forth above, 


heard considerable testimony about the Appellant's 


clothing (Tr. 54, 240, 253-55, 264-65, see Tr: 9), his. 
finances (Tr. 224, 244-46), and the time at which he ob- 
tained his D.C. driver's permit (Tr. 2h7-49, 251-52, 
259-62) but the crueial point of the trial was a simple 
one. And it was put to the jury succinctly by the 
prosecution: 3 

"Do you believe Officers Wade and | 

Munro [or Monroe] that the defendant 

was inside that car, or do you believe 

the defendant, who says he was not. 

That is really the issue in the cage.’ 

(Tr. 279, see Tr. 209). | 
The whole case thus rested on one pivotal issue -- 
Appellant's credibility. There was absolutely no evidence, 
other than the evidence that purportedly linked Appellant 


to the stolen vehicle, as to the two counts which involved 


possession of unauthorized weapons. | 
On September 6, 1967, the jury found the 
Appellant guilty on all three counts, not only the count 


for unauthorized use of a motor vehicle but the two 


counts involving possession of unauthorized weapons. On 


October 6, 1967, Appellant was sentenced as follows: 


= 


20 months to 5 years on Count 1, 2 years to 6 years on 
Count 2: 2 years to 6 years on Count 3. said sentences 
to run concurrently with each other. 

On October 17, 1967, Judge Robinson entered an 
order authorizing the Appellant to prosecute an appeal 
to the United States Court of Appeals for the District 
of Columbia Circuit in forma pauperis, and directing 


that a transcript of the trial proceedings be prepared. 
STATUTES INVOLVED 


D.C. Code § 14-305 reads as follows: 


"A person is not incompetent to 
testify, in either civil or criminal 
| proceedings, by reason of his having 
been convicted of crime. The fact of 
conviction may be given in evidence to 
affect his credibility as a witness, 
| either upon the cross-examination of 
_the witness or by evidence aliunde; and 
| the party cross-examining him is not 
' bound by his answers as to such matters. 
To prove the conviction of crime the 
certificate, under seal, of the clerk 
of the court wherein proceedings con- 
| taining the conviction were had, 
stating the fact of the conviction 
'and for what cause, is sufficient." 


D.C. Code § 22-2004 reads as follows: 


"Any person who, without the con- 
sent of the owner shall take, use, 
operate, or remove, or cause to be 

' taken, used, operated, or removed from 
a garage, stable, or other building, 
or from any place or locality on a 
public or private highway, park, 
parkway, street, lot, field, inclosure, 


= | 


| 
or space, an automobile or motor 
vehicle, and operate or drive or 
cause the same to be operated or 
driven for his own profit, use or 
purpose shall be punished by a 
fine not exceeding one thousand | 
dollars or imprisonment not ex- | 
ceeding five years, or both oom 
fine and imprisonment." 


D.C. Code § 22-3204 reads as follows: 


"No person shall within the: 
District of Columbia carry either 
openly or concealed on or about | 
his person, except in his dwelling 
house or place of business or on): 
other land possessed by him, a | 
pistol, without a license therefor 
issued as hereinafter provided, | 
or any deadly or dangerous weapon 
capable of being so concealed. Who- 
ever violates this section shall be 
punished as provided in section | 
22-3215, unless the violation 
occurs after he has been convicted 
in the District of Columbia of a | 
violation of this section or of a 
felony, either in the District of 
Columbia or in another jurisdiction, 
in which case he shall be sentenced 
to imprisonment for not more than 
ten years. 


D.C. Code § 22-3214(a) reads as follows: 


"No person shall within the District 
of Columbia possess any machine gun, 
sawed-off shotgun, or any instrument 
or weapon of the kind commonly known 
as a blackjack, slung shot, sand club, 
sand-bag, switch-blade knife, or metal 
knuckles, nor any instrument, attach- 
ment, or appliance for causing the 
firing of any firearm to be silent or 
intended to lessen or muffle the | 
noise of the firing of any fire-arms: 


provided, however, That machine guns 
or sawed-off shotguns, and BEERS 
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may be possessed by the members 

of the Army, Navy, or Marine Corps 
of the United States, the National 
Guard, or Organized Reserves when 
on duty, the Post Office Department 
or its employees when on duty, 
marshals, sheriffs, prison or jail 
wardens, or their deputies, police- 
men, or other duly-appointed law- 
enforcement officers, officers or 
employees of the United States duly 
authorized to carry such weapons, 
banking institutions, public 
carriers who are engaged in the 
business of transporting mail, 
money, securities, or other valuables, 
wholesale dealers and retail dealers 
licensed under section 22-3210." 


STATEMENT OF POINT 


The trial court erred in allowing cross- 
examination of Appellant as to his 1963 petty larceny 
conviction either because of the particular circumstances 
of the case -- the nature of the prior conviction, the 
nature of the crimes charged, and the age and circum- 
stances of Appellant -- or because it is error to allow 
disclosure of prior convictions to impeach credibility 
in any case in which the defendant has not introduced 
evidence as to his good character or credibility. 

With respect to this point, 
the Appellant invites the 
Court's attention to the 
following pages of the re- 
porter's transcript of his 
trial in Criminal No. 1193-66: 


Tr. 7-9; 33-34; 220-33; 235; 
237; 276; 310. 
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SUMMARY OF ARGUMENT 


In Luck v. United States, 121 U.S. |App- Bos, Or 
151, 348 F.2d 763 (1965), this Court held that 14 D.C. 
, Code § 305 does not require the trial court to allow 
the defendant who takes the stand to be impeached by 
his prior convictions, but makes it a matter of trial 
court discretion which if any prior convictions should 

be disclosed to the jury. 

The trial court abused this discretion in 
allowing disclosure of Appellant's 1963 petty larceny 
conviction in light of the relevant factors set forth 
in the decisions of this Court. Based upon the nature 
of his prior conviction, the nature of the crimes for 
which Appellant was being tried, and the age and circum- 
stances of Appellant, it was error to disclose this . 
conviction to the jury; and the prejudice onarated by 
the error was not cured by the trial court's cautionary 


instruction. 


Alternatively, the trial court epaced its 
discretion in allowing disclosure of any prion con- 
victions in any case in which the defendant has not 
introduced evidence as to his good character or credibility. 
The present rule is not in harmony with other rules 


relating to disclosure of prior convictions. It results 


i i Sn 


aeeys ai 


in prejudice to the defendant in several ways, most 
importantly because the jury makes forbidden inferences. 
about guilt from the prior convictions. Disclosure of 
prior convictions for impeachment purposes is unnecessary 
unless the defendant offers evidence of good character 
because of the jury's natural skepticism about the 
defendant's testimony. The proposed model rule and 

the Engiisn rule offer a solution which is more in 
accord with modern standards of fairness in criminal 


justice and not incompatible with 14 D.C. Code § 305. 


ARGUMENT 


THE TRIAL COURT FAILED TO EXERCISE 
| PROPERLY ITS DISCRETION IN RULING 
| THAT APPELLANT MIGHT BE CROSS= 
' EXAMINED AS TO HIS 1963 CONVICTION 

FOR PETTY LARCENY. 


The starting point for consideration of the 
admissibility of a defendant's prior convictions as 
evidence relevant to his credibility is the applicable 
statutory provision, 14 D.C. Code § 305 (1961). It 
provides, in pertinent part: 


"A person is not incompetent to 
testify, in either civil or criminal 
proceedings, by reason of his having 
been convicted of crime. The fact 

of conviction may be given in evidence 
to affect his credibility as a witness, 
either upon the cross-examination of 
the witness or by evidence aliunde; 
and the party cross-examining him is 
not bound by his answers as to such 
matters." 


se = 


Only in the light of its background is the 
structure and meaning of this provision clear. At the 
common law a person was considered incompetent to 
testify as a witness in court proceedings if he had been 
convicted of treason, of a felony, or of certain mis- 
demeanors ES testimonial dishonesty or obstruction 
of sages Almost universally this old common law rule 
of absolute disqualification yielded to the benefits of 
hearing the testimony of the witness, A oener untrust- 
worthy he might be, and discounting the ass of his 
testimony by allowing impeachment of his credibility 
based on his prior convictions. In the District of 
Columbia the new rule was codified in the original 


District of Columbia Code in 1901, in the predecessor 
Fe 


of Section 305. That provision was identical in 
effect to Section 305 except that it did not, renove 


the disqualification of the convicted perjurer from 


*/ McCormick, Evidence § 43 (1954); see 2 Wigmore, Evidence 
§ 520 (3d ed. 1940); Clawans v. District of Columbia, 61 
App. D.C. 298, 299, 62 F.2d 383, 384 (1932). Crimes which 
disqualified a person as a witness were denominated "crimen 
falsi." They included forgery, perjury, subornation of 
perjury, suppression of testimony by bribery) or conspiracy 
to procure the absence of a witness, barratry, and the 
fraudulent making or alteration of a writing to the pre- 
judice of another's legal right. Commonwealth v. Schambers, 
110 Pa. Super. 61, 64, 167 A. 645, 646 (1933). 


| 
**/ Act of March 3, 1901, ch. 854, § 1067, 31 Stat. 1357. 


| 
| 
| 
| 
| 
| 


els 


: being a witness. Brose was done in the amendments to the 
D.C. Code in 1902 which removed the words "other than 

perjury" from the end of the first sentence of the 
: section, bringing the provision to essentially its 
present form. There have been no substantive changes in 
Section 305 since 1902. . | 

| Neither this historical perspective nor the 
words of Section 305 show any specific consideration of 
the effect of the statutory language of the criminal 
defendant. The provision both. on its face and in view 
of the common law rule is aimed generally at all witnesses 
in both civil and criminal proceedings; it obviously 
includes the criminal ORs Bee becomes a witness 
by testifying at his own trial. But the statutory 
language evidences no consideration of any of the special 
factors involved when the witness subject RoRoS pro- 
vision happens to be a criminal defendant.- Especially 
in view of the prior law, there were sound reasons for 
allowing impeachment of ordinary witnesses by their 


prior convictions. However, if the witness is a criminal 


*/ Act of June 30, 1902, ch. 1329, § 1065, 32 Stat. 540. 


**/ See Thompson v. United States, 30 App. D.C. 352, 
T2 Anny Cas. 1004 (1908). 


***/ See People v. Halkens, 386 Ill. 167, 53 N.E.2d 923 
{i944)> McCormick, Evidence § 43 at 93 (1954). eciae 


wel Le 


defendant there are countervailing considerations. The 


plight of the criminal defendant who, by taking the stand, 


risks not only damage to his reputation as does any other 
witness, but also the loss of his freedom and other 
important rights is recognized in the statute, if at 
all, only by the language that the "fact of conviction 
may be given in evidence." (Emphasis added. ) 

Thus it was that this court in Luck v. United 
States, 121 U.S. App. D.C. 252, 348 F.2d 768 (1965), 
based on that key word "may" in Section 305, held that 
the trial court was "not required to allow impeachment 
by prior conviction every time a defendant takes the 
stand" but should exercise "sound judicial discretion" 
in allowing or disallowing impeachment based on @ 
defendant's prior conviction. (121 U.S. App. D.C. at 

"156, 348 F.2d at 768, emphasis in original.) 

Appellant here contends that the trial court 
did not properly exercise its discretion when, under 
the authority of the Luck case, supra, it permitted his 
cross-examination as to his 1963 conviction! for petty 
larceny. 


A. The Trial Court Erred in Allowing Cross-Examination 
in the Particular Circumstances of this Case. . 


It may be conceded that a prior conviction of 


crime has some relevance to the issues of a witness's 
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credibility. But the degree of relevance of a particular 
prior conviction, as well as the degree of prejudice 
created by its admission into evidence depends upon the 
nature of that prior conviction, the age and situation 
of the defendant and the nature of the crime for which 
the defendant is being tried. In Luck and the decisions 
following it, this Court has provided guidance based upon 
these factors as to when prior convictions should be 
disclosed for impeachment purposes. Appellant contends 
that under these decisions the disclosure of his 1963 
conviction for petty larceny was improper; and that the 
trial court's cautionary instruction to the jury did 
not cure the prejudice created by the disclosure. 

1. The Nature of the: Prior Conviction 

In the Luck decision, this Court included the 
"nature of the prior crimes" (121 U.S. App. D.C. at 147, 
348 F.2d at 769), among the factors to be considered as 
to whether a prior conviction should be admitted into 
evidence. Gordon v. United States, U.S. App. D.C. 
__»__._ ~*F.2d___s (No. 20,126 D.C. Cir. September 18, 
1967), taught that the inquiry should be directed toward 
the "bearing on veracity" of the particular prior crimes, 
the purpose of the inquiry being to weigh the probative 
force of these convictions on the issue of the defendant's 


credibility. The results of this inquiry then must be 
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+ considered, with other factors, in deciding whether 
disclosure of particular prior crimes should be allowed. 
As Gordon points out, the bearing of a crime on 

a a defendant's credibility can vary greatly. A conviction 
for perjury or other false statement is highly relevant; 
an act of violence by a person of short temper has aimost 
no bearing on credibility. See Brown v. United States, 
125 U.S. App. D.C. 220, 223, 370 F.2d 2ke (1966). In 
between these extremes fit all types and degrees of 
crime. A particular crime may more closely resemble one 


extreme or the other depending upon its elements and the 


particular facts. A larceny conviction such as Appellant's 
prior conviction may have different relevante if it con- 
Sists only of impulsive physical actions than if it in- 
volves a careful scheme using some kind of false state- 
ment or representation. An act involving false written 

or oral statement is clearly more relevant to credipility 
than a mere physical action, even one evidencing dis- 
honesty. . In the absence of any inquiry into the LOPES 
facts and circumstances of Appellant's prior conviction, 
it should be weighed very lightly in its effect on his . 
arenes. 


if The trial in this case preceded this Court's decision 
In Gordon, and there is no indication that the trial court 
conducted the type of inquiry contemplated in Gordon in 
its consideration of this matter in chambers. 


| 
i 


Me 


Also, it may be noted that the crime involved 
here is only a misdemeanor, petty larceny. While mis- 
demeanors are sometimes admissible for impeachment pur- 
poses, this should only be if their nature indicates a 
particularly strong relevance to testimonial behavior. 
Because of their less serious nature, a stronger showing 
of this sort should be required than for felonies of the 
same kind. 

Another relevant consideration as to the nature 
of the prior crime is pointed out in Gordon v. United 
States, supra. Special precautions are necessary to 
prevent prejudice if the prior crime involved "sub- 
stantially the same conduct" as that charged to the accused 
in the present trial. In such a case, it was suggested 
that 


"discretion be exercised to limit the 
impeachment by way of a similar crime 


to a single conviction and then only 

when the circumstances indicate stro 

reasons for disclosure, and where the 

cOnviction directly relates to veracity." 

(Emphasis supplied.) = = 
Here Appellant's prior conviction involved conduct similar 
to the crime charged. Both were alleged takings of the 
property of another although they violated different 
statutory provisions because one involved an automobile. 
Whether this is “substantially the same conduct” within 


the contemplation of Gordon or not, Appellant's prior 
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conviction seems to be related more closely to his 


propensity to do the crime charged than to his credibility 


on the witness stand. Certainly it would seem so, as 


viewed by the jury. | 
2. The Nature of the Crime Charged 
Quite recently, in Barber v. United States, 
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F.2q___(No. 21,281, March 8, 
1968), another relevant factor in determining the admis- 
sibility of a prior conviction was set out -- the nature 
of the crime charged. The trial court in Barber admitted 
the defendant's prior convictions, including one for 
petty larceny, and this was held to be error because the 
defendant was being tried for a sex crime. In reversing, 
this Court noted that "because of the infvenmatory nature 
of the offense," juries made special efforts to arrive 

at verdicts against the defendants in sex crimes. And 


that "experience has taught us that when inflammatory 


irrelevancies are allowed to come to the attention of 
the jury, the quest for truth aborts, and criminal in- 
justice often results." | 
Appellant here was not charged with a sex 
offense as in Barber, but this case is not without its 
inflammatory aspects. The alleged unauthorized posses- 
sion of two automatic pistols and a sawed-off shotgun 


certainly distinguished this case from the routine 
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: automobile theft. Unauthorized and unexplained possession 
of several deadly weapons, particularly a loaded sawed- 
off shotgun, by @ young Negro male in a time of ever- 

b increasing racial conflict was extremely inflammatory. 

The prejudice created by adding fuel to these "inflam- 

matory irrelevancies" by admitting evidence of a prior 

a conviction was certainly another factor militating 
against admission of this conviction if not by itself 
cause for its excluSion. 


3. Age and Circumstances of Appellant 


The Luck decision also lists the “age and 


circumstances of the defendant" among the factors to be 
considered in deciding whether a prior conviction should 

be admitted. That this reference to age contemplated more 
than exclusion of juvenile convictions is clear from the 
Luck opinion. The age of the defendant at the time of the 
prior conviction and the interval of time between that con- 
viction and the trial must be taken into consideration in 
determining what convictions, if any, should be admitted in 
evidence. 

Here Appellant was convicted of petty larceny 
four years before his trial when he was only 20 years old. 
Four years may not be a particularly long time in the life 
of a mature man of 30 or 40, not long enough perhaps for 
his behavior to change significantly. But, from common 


knowledge, the passing of the four years from ages 20 to 
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‘ 24, as one enters manhood, is much more likely to produce 
substantial behavior changes than any Pour years later 
on. It is a comparatively long period of tine in the 
life of a young man. Again, this reduces the relevance 
of Appellant's prior conviction to his credibility and 
further argues against its admission into evidence. 


4. Prejudice to Appellant from Dis- 
closure of his Prior Conviction 


The Appellant was clearly prejudiced by the 
admission of his prior conviction. As this| Court hes 
recognized since Luck, the disclosure of a prior con- 
viction always leads to prejudice against the defendant. 
How much adverse effect is generated will be considered 
in more detail in Section B, infra. But the question is 
not really whether the defendant is presudiced but 
whether, under the particular circumstances of a given 
trial, the prejudice was so acute that the relevance of 
the prior conviction to the defendant's veracity was 
outweighed by this prejudice. Determining this is an 
"extremely difficult task of weighing and balancing saeoaies 
elusive concepts," Gordon v. United States, supra. 


On the basis of the considerations set forth 


regarding the nature of the prior crime, Appellant's 
age and circumstances, and the nature of the crimes for 
which he was being tried, and particularly the combined 


» 
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effect of all these considerations, Appellant submits 
that the trial court regrettably failed in its "extremely 
difficult task" by admitting Appellant's 1963 conviction 
for petty larceny. 

5. The Prejudice to Appellant was not 

Mitigated by the Trial Court's 
Cautionary Instruction 

The trial court, in recognition of the prej- 
udice inherent in the admission of other crimes evidence 
for credibility purposes, gave a cautionary instruction 
to the jury that this evidence was not to be considered 
on the question of guilt. However, this instruction did 
nothing to lessen the prejudice created by the disclosure 
of Appellant's prior conviction. If it had any effect at 
all, it more likely increased rather than reduced this 
prejudice. 

As this court stated in Awkard v. United States, 
122 U.S. App. D.C. 165, 169-70, 352 F.2d 641 (1965): 

"Cautionary instructions, copiously 

provided by the trial judge in this 

case, do not give the accused ade- 

quate protection. They cannot pre- 

vent the jury from considering prior 

actions in deciding whether appellant 

has committed the crime charged. The 

courts need not rest on the assumption 

| that juries can compartmentalize their 

minds and hear things for one purpose 

and not for another." 
Nor is this Court alone in regarding cautionary in- 


structions as slim protection for the accused. Justice 
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Jackson branded use of instructions to erase prejudice 


from the minds of the jury as “unmitigated fiction," 
Krulewitch v. United States, 336 U.S. 440, 453 (1949), 
and Judge Hand felt that it required of a jury "a mental 
gymnastic, which is beyond, not only their powers, but 
anybody's else." Nash v. United States, 54 F.2d 1006, 
1007 (2d Cir.), cert. denied, 285 U.S. 556 (1932). 

These judicial sentiments are corroborated by 
empirical evidence of jury behavior. The results of 
jury examinations made by the University of Chicago in- 
dicated that jurors had an 

"almost universal inability and/or un- 

Willingness either to understand or 

follow the court's instructions on the 

use of defendant's prior criminal record 
for impeachment purposes. The jurors 
almost universally used defendant's 
record to conclude that he was a bad 
man and hence was more likely than! not 


guilty of the crime for which he was 
then standing trial." Note, Ot 


her; 
Crimes Evidence at Trial: of ancin 
and Other Matters, 70 Yale L.J. 763. ada 
(1961). | 


The cautionary instruction thus can be disre- 


garded completely as a protection for the defendant. its 


only effect is to focus the jury's attention on the de- 


fendant's prior record once more and perhaps | fix it in- 
delibly in their minds. See Frost v. Hays, 146 A.2a 907(D.c. 


ia i 
Mun. App. 1958}. For this reason, defense attorneys often 
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prefer that this instruction not be given at all. United 
States v. Tramaglino, 197 F.2d 928, 932 n.2 (2d Cir. 
1952); Note, 73 Harv. L. Rev. 426, 441 (1964); cf. Young 
v. United States, 125 U.S. App. D.C. 182, 369 F.2d 959 
(1966) (Judge questioned jury as to whether it over- 


heard bench conference). 


B. The Trial Court Erred in Allowing Cross-Examination 
as to prior Convictions Because Appellant intro- 
duced no nviaence to Support his Credibility. 


Aside from the foregoing arguments relating to 


Appellant's age and circumstances, the nature of his prior 
conviction, and the nature of the crimes for which he was 
tried, Appellant urges that disclosure of his prior con- 
viction was erroneous for another reason, 

It seems to be the Say, rule in the United 


States, in fact without exception, that it is proper to 


*/ Pennsylvania in 1911 adopted a statute which prohibited 
cross-examination of defendant as to his prior convictions 
unless he first put his credibility in issue. Act of March 
15, 1911, P.L. 20, § 1. This rule, however, was held not 
to prevent introduction of the defendant's record of con- 
viction rather than seeking the information by cross-examina- 
tion. See Commonwealth v. Yeager, 329 Pa. 81, 196 A. 827 
(1938). In 1947, the Pennsylvania legislature passed a 
second statute, one which did not permit any disclosure of 
the defendant's prior convictions for credibility purposes 
unless the defendant first put his credibility in issue. 


(footnote cont'd) 
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allow disclosure of a defendant's prior convictions to 
impeach his credibility if he takes the stand in his own 
defense. Strangely, however, this rule which is univer- 


sally accepted by the American courts is almost univer- 


Sally criticized by American legal scholars! who have con- 


sidered its effect, and is even viewed critically by 


some of the judges who have helped to perpetuate it. See 
Richards v. United States, 89 U.S. App. D.C, 354, 357, 192 
F.2d 602 (1951), cert. denied, 342 U.S. 946 (1952); Stevens 
v. United States, 125 U.S. App. D.C. 239, 2h0, 370 F.2d 
485 (1966) (dissenting opinion). It is a rule which seems 
to have developed and continued without ever receiving a 
careful, critical examination as to its necessity, and as 
to its effect on criminal justice. | 

Appellant urges that in light of experience, and 
in consideration of recently developed new standards of 


fairness for the conduct of criminal investigations and 


(footnote cont'd) | 


Act of July 3, 1947, P.L. 1239, Pa. Stat. Ann. Cit os 

§ 711. But this provision was declared to be unconstitu- 
tional because of vagueness of language by the Pennsyl- 
vania Supreme Court. Commonwealth v. De Pofi, 362 Pa. 
229, 66 A.2d 649, cert. denied, 338 U.S. 852 (1949). 


*/. See, e. McCormick, Evidence § 43 (1954) ; Ladd 
Credibility “Test - Current Trends, 33 U. of Pa. L. Rev. 
ote, Other Crimes Evidence at Trial: of 
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Balancing ana Other Matters, Yale L.J. 
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trials, this rule should now receive a thorough reexamina- 
tion by this Court. Appellant contends that a new rule 
Should be established limiting disclosure of prior con- 
victions of criminal defendants for impeachment purposes 
to cases in which the defendant has put his character in 
issue by introducing evidence of good character, or to 
other unusual circumstances. 
1. (Disclosure of Prior Conviction for zmpeachnent 

Purposes is not Supported by Other Rules as to 

Their Disclosure. 

The rule under consideration is but one special 
rule in the body of law relating to the use of prior con- 
victions as evidence of future behavior. Examination of 
these more general rules points up the unfairness of the 
rule allowing disclosure of prior convictions of a defen- 
dant for impeachment purposes, and the lack of justifi- 
cation for it compared with other rules permitting. dis- ~ 
closure of prior convictions. | 

a. gvagence wearing Qnty on 3 Derensent 

| Propensity fe) Comma. the Crime arge 
is Inadmissible. 
The basic rule under our common law system of 
criminal procedure is that the prosecutor is prohibited 
from introducing evidence of the defendant's character 


Solely to prove his propensity to commit the crime 


| 
| 
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charged. This rule seems to prevail throughout the United 
States in all jurisdictions as well as in England. See 
Awkard v. United States, 122 U.S. App. D.C. 1165, 352 F.2d 

641 (1965); 1 Wigmore, Evidence §§192-94 (34 ed. 1940); 
McCormick, Evidence § 157 (1954), Hote, Procedurel Protections 
Against Self-Incrimination and the Rule Exeluding Evidence 

of Propensity to Commit Crime, 78 Harv. L. Rev. 426, 436 
(1964); Note, Other Crimes Evidence at Trial: Of Balanc- 

ing and Other Matters, 75 Yale L.J. 763 (1961). 


This rule, which will be referred to for con- 
venience as the propensity rule, operates to protect the 


criminal defendant from disclosure of his convictions 


unless he puts his character in issue or unless disclosure 
is sought for some purpose other than showing the defen- 
dant's bad character and propensity to crime. 


The discussion in Wigmore, supra, makes it clear 


that the propensity rule is not based upon any doubts as 
to the relevancy of defendant's prior convictions or 
other acts of misconduct to whether he is guilty of the 
crime charged. This type of evidence is excluded 


"not because it has no appreciable 
probative value, but because it has 
too much. The natural and inevi-| 
table tendency of the tribunal -- 
whether judge or jury -- is to give 
excessive weight to the vicious | 
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| record of crime thus exhibited 
! 1 Wigmore, Evidence § 
3 194 at 646. 


' This is the general rule -- the rule which 
would have protected Appellant at his trial -- if he 


had not elected to take the stand in his own defense. 


'b. Exceptions to the Propensity Rule 
Exceptions to the propensity rule fall into 


two broad categories. First are the exceptions allowed 
because defendant's prior convictions have relevance to 
proof of jthe elements of the crime charged, or the facts 
surrounding its commission. These exceptions include 
use of prior convictions to show intent, motive, plan 
or knowledge. See 1 Wigmore, Evidence §§ 215-218 (3d ed. 
1940); McCormick, Evidence § 157 at 327-30 (1954). They 
do not include disclosure to show only moral disposition 
to commit crimes. They apply whether or not the defen- 
dant testifies. 

| The second category of exceptions to the pro- 
pensity rule are those which relate to the defendant's 
moral disposition or character. If the defendant does 
not testify, the propensity rule forbids disclosure of 
his prior convictions. But this protection is waived 
if the defendant introduces evidence of his good charac- 


ter, such as testimony of character witnesses, to show 
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that he did not commit the crime. Disclosure of prior 
crimes is then allowed to rebut the evidence of good 
character. 1 Wigmore, Evidence §§ 56-58 (34 ed. 1940); 
McCormick, Evidence § 157 (1954). The exception applies 
only to evidence of good character which is unrelated to 
the facts of the crime charged; it is not triggered just 
because a witness testifies favorably to the defendant. 


c. Impeachment of Credibility is not 
a aE Reason for Allowing Dis- 


closure 


The rule allowing impeachment of the defen- 
dant's credibility with his prior convictions if he 
testifies must fall in the second category of exceptions 
to the propensity rule because the prior convictions 
introduced in evidence are not claimed to have relevance 
to the facts of the crime charged. They are introduced 
only to ‘show the: derencacits moral disposition or pro- 
pensity. They are supposedly of special relevance to 
one aspect of his disposition -- his credibility as a 
witness. Thus, a Significant difference appears between 
the rule for the defendant who testifies asia witness 
and the defendant who remains silent. Any testimony by 
the defendant, however closely related to the facts of 
the case, allows the prosecution to retaniere with a dis- 
closure of his prior convictions. This is & marked dif- 


ference from the rule if other witnesses present the 
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case for the defense. If that is so, only evidence indi- 
cating defendant's good character unrelated to the facts 
of the case permits prosecution rebuttal using prior 
convictions. It may be argued that the very appearance 
of the defendant on the witness stand puts his character 
in issue. Cf. Brown v. United States, 125 U.S. App. D.C. 
220, 370 F.2d 242, 244 (1966). But this is hardly less 
true if his mother, his pastor, or his close associate 
testifies favorably to the defendant without ENE 
any evidence relating solely to his good character. In 
reality, the character of the accused is always an under- 
lying issue in any criminal case, whether or not he 
testifies. It completely ignores this reality to say 
that the defendant's character comes into issue only when 
he testifies, and to base important consequences -on this 
event. Whether the defendant testifies or not the jury 
is well aware of the relationship between his character 
and his possible guilt. To protect the defendant, the 
propensity rule should apply equally in both situations. 
When the defendant goes beyond merely assert- 


ing his good character and presents evidence of good 


*/ Cf. Awkard v. United States, 122 U.S. App. D.C. 165, 
352 F.2d 641 (1965), in which this Court applied the 

Luck rule of trial court discretion as to disclosure of 
prior convictions to questioning of defendant's character 
witnesses. 
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character, the situation seems to be different. The jury 
cannot discount actual evidence of good character as 


easily as an unsupported protestation of innocence. In 


Such case an opportunity for rebuttal is appropriate. 
This is in accord with the rule for rebuttal of evidence of 
good character when the defendant does not take the stand, 
and is & proper measure to prevent the defendant from 
falsely asserting his good character based on one side of 
the evidence. See 1 Wigmore, Evidence § 58 (3d ed. 1940). 
Defendant's character is at issue from the moment he pleads 
"not guilty” to the indictment. It is put more sharply in 
contention by defendant's introduction of evidence of good 
character, but not by whether the defendant testifies as 
a witness. 
To try to distinguish the defendant's credibil- 
ity from other aspects of his character is no more than © 
a meaningless mental exercise. Evidence of prior convic- 


tions is relevant to the defendant's general character 


and moral disposition at least as much as to his credibil- 


ity. Because they cannot be considered only for evalua- 
tion of credibility, the defendant's prior convictions 
Should be excluded as unduly prejudicial unless the 


defendant offers evidence of his good character. 


Te 
2. Disclosure of Prior Conviction Seriously 
Prejudices the Defendant and Inevitably 
Leads to an Unfair Trial. 
The basic flaw in the rule allowing disclosure 
of prior convictions for impeachment purposes is the prej- 
udice to the defendant caused by the practice. This section 


describes some aspects of this prejudice. 


a. Importance of Hearing the Defendant's 
tory -- The Defendant's Dilemma. 

The criminal defendant who goes to trial with 
a "record" of prior convictions starts with a terrible 
handicap: under the present rule, a handicap unrelated to his 
guilt or innocence. He knows that if he takes the stand 
the jury will probably hear about some of his prior convic- 
tions even if disclosure is tempered by the trial judge's 
exercise of discretion under the present rule. 

The defendant is presented with a dilemma. 
Even. if his defense does not rest heavily or exclusively 
on his testimony, his failure to take the stand brands 
him in the eyes of the jury. See United States v. Bruno, 
105 F.2d 921, 923-24 (2d Cir.), rev'd, 308 U.S. 287 (1939); 
Mayers, Shall We Amend the Fifth Amendment? 50 (1959); 
McCormick, Evidence § 43 at 93 (1954). This failure to 
testify at the least raises the inference of guilt, even 
if the prosecutor is forbidden to comment upon it. To 
the more Sophisticated juror, aware of the rule being 


considered here, failure to testify may even suggest the 
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possibility of prior convictions which the defendant is 
trying to conceal by not testifying. : 

The second disadvantage to the defendant is 
that, very often, most or all of his defense depends upon 
his own testimony. There are no favorable witnesses 
available, other than himself, to explain his actions. 

In this situation the dilemma is most acute, If defen- 
dant remains silent his actions remain unexplained and 
the jury infers his guilt because he does not testify. 

See Luck v. United States, 121 U.S. App. D.C. bk owls =tla\e)s 
348 F.2d 763, 769 (1965). If he does take the stand, as 
Appellant did here, the situation is equally unattrac- 
tive. The defendant's actions are explained but the value 
of his testimony is discounted because of his prior con- 
victions. This effect might be considered legitimate if 
the jury had not already taken into account| the defen- 
dant's motive to lie simply because of the Situation and 
the possible consequences of conviction. See Smith Vv. 
United States, 123 U.S. App. D.C. 259, 261, 359 F.2d 

243 (1966); Luck v. United States, 121 U.S. App. D.C. 2592, 
156, 348 F.2d 763, 768 (1965). Beyond this discounting 
of defendant's story for a second time, see Note, Pro- 


cedural Protections of the Criminal Defendant -- A Re- 


evaluation of the Privilege Against Self-Incrimination 


and the Rule Excluding Evidence of Propensity to Commit 


Crime, 78 Harv. L. Rev. 426, 436 (1964); Note, 36 Colum. 
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L. Rev. 931, 935 (1936), disclosure of prior convictions 
opens the door to the possibility of forbidden infer- 
ences being made by the jury. See Part b., infra. 

| Under these circumstances, with the accused 
under a strong compulsion to testify and with his free- 
dom at stake, it is completely unreasonable to fail to 
distinguish between the defendant and the ordinary wit- 
ness. This conclusion is supported by both scholarly 
and judicial authority. McCormick states: 


"The sharpest and most preju- 
dicial impact of the practice of 
impeachment by conviction... is 
upon one particular type of wit- 
ness, namely, the accused in 2 
criminal case who elects to take 
the stand.” McCormick, Evidence 
§ 43 at 93 (1954). 


See also Eeopee v. Halkens, 386 Ill. 167, 53 N.E.2d 923 
(1944) .~ 
In this case the difference is also clear. 


Appellant stood to lose not just his reputation but also 


*/ "We think there is a considerable difference in the 
effect upon a defendant in a criminal case in cross- 
examining him to establish conviction of an infamous 
crime from that in cross-examining 2 witness either for 
the state or for the defendant. In the case of the de- 
fendant himself it will inevitably affect his defense 

to show that he had been previously convicted of a crime 
and especially to compel him to so testify himself 
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his freedom for as long as ten years. And under the 
sentences eventually imposed may lose it for as long as 
six years. | 
b. Disclosure of Prior eomeesine Prej- 


udice the Jury as to the Defendant's 
Guilt. 


| 
The most crucial question of alliis how the 


jury uses evidence of prior convictions that is brought 
to its attention. According to the rationale of the rule 
being considered and according to the instructions given 
to the jury in Appellant's trial, the prior convictions 
are to be used "Solely for [the jury's] consideration in 
evaluating the credibility of the defendant as a witness 
aie (Tr. 310). It is impermissible for the jury to 
use the prior convictions to infer that defendant has a 
"criminal disposition" or "criminal character" and thus 
is likely to have committed the crime charged. Certainly 
it is improper for the jury to decide that, regardless 
of his guilt of the crime charged, the defendant is a 
bad man and should be punished. : 
While it is impossible to say how juries arrive 
at their verdicts in particular cases, it is highly 
probable that they do not use evidence of prior convic- 


tions properly. The proper reasoning requires intelli- 


gence, objectivity and subtlety, qualities not often 
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attributed to the common law jury. Thus, thoughtful 

critics are unanimous in their disbelief that the aver- 

age jury performs this reasoning properly or is capable 
* 


of doing so. 


*/ The following comments on this point illustrate this 
> disbelief: 


"The natural and inevitable tendency of 
the tribunal -- whether judge or jury -- is 
to give excessive weight to the vicious rec- 
ord of crime thus exhibited, and either to 

# allow it to bear too strongly on the present 
charge, or to take the proof of it as justi- 
fying a condemnation irrespective of guilt 
of the present charge." 1 Wigmore, Evidence 

) § 194 at 646 (3d ed. 1940). EAST 


"  . . the danger is obvious that the 
jury, despite instructions, will give more 
heed to the past convictions as evidence 
that the accused is the kind of man who 
would commit the crime on charge, or even 
that he ought to be put away without too 
much concern with present guilt, than they 
will to its legitimate bearing on credibil- 
ity.’ McCormick, Evidence § 43 at 93 (1954). 


Glanville Williams said in justification of the 
English rule which forbids disclosure of prior convic- 
tions for impeachment purposes, that the strongest 
reason for it was 


"the exaggerated importance that a jury con- 
Sisting of persons without legal experience 
may attach to this kind of evidence; for they 
may argue: ‘This man is charged with crime, 
and the police think he did it, and he is 
clearly of criminal habits; therefore he must 
be guilty.'" Williams, The Proof of Guilt 
215 (3d ed. 1963). 


(footnote cont'd) 
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Empirical evidence as to the use of prior 
convictions by the jury is not as plentiful: as schol- 


arly judgments. 


(footnote cont'd) 
Other comments on the effect of the American rule 
include: 


"Although prior convictions of crime are to 

\ be used solely for impeachment purposes, it 
is doubtful whether a jury is capable of 
separating impeachment evidence from sub- 
stantive evidence. 19 Okla. L. Rev. a 
435 (1966). 


"It is a matter of common experience aha 
knowledge that once the average juror 

learns that the defendant has previously 
been convicted of a crime of the same class 
as that for which he is being tried, that 
juror will consciously or unconsciously con- 
Sider and allocate to a type or class the 
man on trial, as distinguished from the mean- 
ing of his credibility as the witness on the 
stand; and this despite all instructions by 
the court, for the court may not, except by 
virtue of presumption, control the ordinary 
process of the human mind and its natural 
gravitation toward the ordinary and usual 
inferences or implication which flow from 
knowledge of an established fact." State v. 
Glanville, 14 Cal. App. 707, 718, 36 P. 2d 
206, 211 (1934). 


"Tt is quite probable that the jury no 
consider evidence of a prior conviction as 
proof of a disposition in the accused to com- 
mit crime. The prejudice to the defendant 

is a parent." 66 Dick. L. Rev. 339, 343 


(29 
See also Note, Other Crimes Evidence at Trial: Of Balanc- 
ing and Other Matters, ~ Ya Sateen ys 


(escenees cont'd) 
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However, what is available supports the same conclu- 
Sion. As noted earlier, the results of the jury 
examinations made by the University of Chicago indi- 
cated that: . 

"The jurors almost universally used 

defendant's record to conclude that 

he was a bad man and hence was more 


likely than not guilty of the crime 
for which he was then standing trial." 


Note, Other Crimes Evidence at Trial: Of Balancing and 
Other Matters, 70 Yale L.J. 763, 777 (1961). 

Also relevant is Glanville William's comment 
on the English rule forbidding disclosure of prior con- 
victions for impeachment purposes that: 

"The continuing need for the rule 

when there is a jury is stressed 

by experience of what happens when 

it is not applied." Williams, The 

Proof of Guilt 215 (3d ed. 1963). 

All of the foregoing, taken together and not 
rebutted by any significant statements to the contrary, 
make it: highly probable if not certain that the jury here 
used evidence of his prior conviction improperly to the 


serious prejudice of Appellant, and that this is what 
generally happens. 


(footnote cont'd) 

Note, Procedural Protections of the Criminal Defendant -- 
A Reevaluation of the Privilege Against Self-Incrimination 
and the Rule Excluding Evidence me oe to Commit 


rime, | arv. L. Rev. 5 


30 


| 


c. Ineffectiveness of the Cautiona 
Instruction. 


Against the prejudice generated by disclosure 
of his prior convictions, the defendant has only the 
illusory protection afforded by the trial-icourt's 
cautionary instruction. | 

As set forth in Section A, Part 5, supra, it is 
well recognized by this Court and by pineniecchoricies 


that jury instructions are completely ineffective to 
limit consideration of prior convictions by the jury to 
the issue of credibility. If they have any effect at 
all, it is more likely to reinforce the fact of prior 
conviction in the jury's menOLY, and thus insure its use 


for prejudicial purposes. 


3. The Present Rule Allowin Disclosure 
1s Unnecessary and Should be Changed 
The rule allowing disclosure of prior convic- 


tions for impeachment purposes is at best the result of 


& process of balancing the needs of the prosecution 


*/ See 1 Idaho L. Rev. 90, 93 (1967): 


"The more carefully the defense attorney 
and the court instruct the jury to use 
this evidence only to test credibility, 
the more emphasized the fact becomes that 
the jury has before them an ex-convict 
who is on trial again, and that Something 
Should be done about it this time." 


| 
| 
a 
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against the prejudice to the defendant. Before the rule 
was instituted defendants and witnesses who had been con- 
victed of crime were not permitted to testify. When the 
law was changed so that the defendant was allowed to testi- 
fy, it was not unreasonable to decide that a proper balanc- 
ing of interests required that the jury be informed of 
defendant's prior convictions so they would not give un- 
due weight to his testimony. However, experience has 
Shown that juries are properly skeptical of a defendant's 
testimony even without disclosure of his prior BGR 


and that disclosure leads to serious prejudice. 


*/ See Note, Procedural Protections of the Criminal 
Defendant -- A Reevaluation of the Privilege Against Self- 
Incrimination and the Rule Excluding bvidence of Propensit 
to commit Crime, 7O Harv. L. Rev. 426, 440 (1964) 

". . . juries are unlikely to place much faith 
in a defendant's testimony, both because they 
are aware of the pressure on him to tell an 
exculpating story and because they know he has 
had time to prepare the best story possible. ' 


‘The same point is made in another note as well 


"  . . the use of prior conviction is not neces- 


sary to impeach a defendant's credibility. 

The defendant's temptation to lie in order to 
escape punishment does not go unnoticed by the 
jury. Since the accused's veracity is ques- 
tioned by the jury in the absence of knowledge 
of prior conviction, that knowledge serves 
little useful purpose. If there is any value 
in such evidence, it is certainly outweighed 
by its tendency to prejudice the defendant's 
right to be hy a on the substantive merits 
of his case." 66 Dick. L. Rev. 339, 344 (1962). 


| 

| 

- 4o - | 
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If a rule serves no legitimate purpose and is 
not supported by its purported rationale, it is axio- 
nontie that the rule should be replaced by another which 
reflects the realities of the situation. Since this 
Court has been in the vanguard with the United States 
Supreme Court in recent years in reforming ine criminal 
law, see, e.g., Simmons v. United States, 36 U.S.L.W. 
4227, 4230-32 (March 18, 1968); Miranda v. Neeteorae 384 
U.S. 436 (1966); Gideon v. Wainright, 372 UiS. 335 (1963); 
Mallory v. United States, 354 U.S. 449 (1957); Easter v. 
District of Columbia, LONG S. App. Dae 33, 361 F.2d 
50 (1966); Durham v. United States, 94 App. D.C. 228, 

214 F.2d 862 (1954), it is urged that consideration be 
given to changing the present rule.to one more in keeping 


with new standards of fairness in criminal justice. 
| 


a: Disclosure Should be Restricted to Cases 
in Which Defendant introduces Evidence of | 


Good Character of Credibility Whether or 
not Defendant Testifies. | 
As explained in Section B, Part 1(e), supra, 

the fair and logical rule would seem to be that, whether 
defendant testifies or not, his prior convictions should 
be disclosed only if he introduces evidence of his good 
character. At this point the jury's natural) skepticism 
toward the defendant is attacked, and rebuttal of the 


evidence in the form of disclosure of defendant's prior 


Lee 


convictions is warranted despite the prejudice to defendant 
that disclosure entails. This allows defendant to take 
the stand, put forward his testimony as evidence and 
avoid the stigma in the eyes of the jury from remaining 
Silent. However, it prevents a fraud being perpetrated 
on the court by recital of defendant's good character 
without opportunity to rebut it. 

The suggested rule is essentially that Dorsey 


by American Law Institute in their Model Code of Evidence 


*/ Rule 106(3) of the Model Code of Evidence provides; 


"If an accused who testifies at the trial 
introduces no evidence for the sole pur- 
pose of supporting his credibility, no 
evidence concerning his commission or con- 
viction of crime shall, for the sole pur- 
pose of impairing his credibility, be 

| elicited on his cross-examination or be 

otherwise introduced against him; if. he 

introduces evidence for the sole purpose 
of supporting his credibility, all evi- 
dence admissible under Paragraph (1) shall 
be admissible against him. 


(The evidence permitted under Rule 106, Paragraph (1); in- 
cludes evidence of crime, but excepts evidence of “his 
conviction of crime not involving dishonesty or false 
statement.") 


The comments to the rule state: 


"It is generally believed that evidence 
of conviction of an accused, whether 
elicited on cross-examination or other- 
wise introduced, though received only 
as affecting his credibility as 2a 


(footnote cont'd) 


melo 


1 
! 


and by the National Conference of Commissioners on Uniform 
| * 


State Laws in their Uniform Rules of Evidence.— Also, a 

Similar rule has prevailed in England ever Since that 
He / 

country first allowed defendants to testify. The pro- 


posed American rules have received considerable scholarly 


(footnote cont'd) | 


witness, is constantly misused by juries 
to prejudice him on the merits. Reports 
of public defenders assert that the | 
admissibility of such evidence is a ee 
reason for the failure or refusal of | ithe 
accused to take the stand. 


*/ Rule 21 of the Uniform Rules of Bvidence provides 
in pertinent part: 


"If the witness be the accused in a erim- 
inal proceeding, no evidence of his con- 
viction of a crime shall be admissible for 
the sole purpose of impairing his credibil- 
ity unless he has first introduced evidence 
admissible solely for the purpose of, EDD O 
ing his credibility. ' 


The comment to the rule states: ! 


"This rule would correct the abuse of 
smearing rather than discrediting a defen- 
dant who takes the stand. 


**/ Criminal Evidence Act, 1898, 61 & 62 Vict. > ch. 36, 
§1(f), provides: 


"A person charged and called as a eines 

in pursuance of this Act shall not be asked, 
and if asked shall not be required to answer, 
any question tending to show that he has com- 
mitted or been convicted of or been charged 
with any offense other than that wherewith 


(footnote cont'd) 
: 
i 
| 


oi TE = 


Support, see McCormick, Evidence § 43 at 94 (1954); Note, 
Other Crimes Evidence at Trial: Of Balancing and Other 
Matters, 70 Yale L.J. 763, 778 (1961); 1 Idaho L. Rev. 90, 
96 (1967); 19 Okla. L. Rev. 430, 435 (1966), and English 
rule is considered a necessary part of their criminal pro- 
cedure. See Williams, The Proof of Guilt 214-15 (3d ed. 
1963). 

bd. The Proposed Rule is Full 

Compatible with Section 305 

The proposed rule is not compatible with the 
Statutory rule as to use of prior convictions set forth 
in 14 D.C. Code § 305. It comes within the rule enun- 


ciated in Luck v. United States, 121 U.S. App. D.C. 151, 


(footnote cont'd) 


he is then charged, or is of bad character, 
unless 


"(i) the proof that he has committed 
or been convicted of such other offense 
is admissible evidence to show that he 
is guilty of the offense wherewith he 
is then charged; or 


"(ii) he has personally or by his 
advocate asked questions of the wit- 
ness for the prosecution with a view | 
to establish his own good character, or 
the nature or conduct of the defense is 
Such as to invoke imputations on the 
character of the prosecutor or the wit- 
ness for the prosecution; or 


"(iii) he has given evidence against 
any other person charged with the same 
offense." 
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348 F.2d 763 (1965), that admission of sis convic- 


tions is not required under Section 305 but rests in 
the trial court's discretion. | 

To say that the decision rests in the trial 
court's discretion does not mean that this Court does 
not review for abuse of discretion and set ‘guidelines 
for exercise of discretion by the trial court. Appel- 
lant contends that this Court should review its stan- 
dards of discretion as set forth in Luck, Gordon, and 
other recent cases and change those standards to in- 
corporate the proposed rule. This change would take 
full account of the difference between the situation of 
the criminal defendant and other witnesses,’ and would 
eliminate the prejudice to the defendant created by 


disclosure under the present rule. 


CONCLUSION 
For the reasons stated, the judgment below 

Should be reversed and a new trial granted to Appellant. 
Respectfully submitted, 


/s/ Richard S. Morey 


Richard S. Morey 
701 Union Trust Building 
Washington, D.C. 


Frank H. Menaker, Je 


2400 - 4ist Street, N.W. 
Washington, D.C. 


Attorneys for A ellant 
(Appointed by this Court) 
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QUESTION PRESENTED 


In the opinion of appellee the following question is 
presented: 


Whether the trial court’s ruling that the Government 
could impeach appellant with a petty larceny conviction 
is grounds for reversal where 


(1) appellant did not object on the record to the 
use of the conviction, 

(2) the petty larceny conviction was one of three 
proffered convictions, and 

(3) credibility was a vital issue. 
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Not having objected on the record, appellant cannot 
now attack the trial court’s ruling permitting the 
Government to impeach appellant with a petty larceny 
conviction. In any event, from all that appears the 
trial court gave due consideration to the policy under- 
lying Luck and properly exercised his discretion 
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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,440 


RAYMOND SMITH, JR., a.k.a. WALTER RALEIGH JEFFRIES, 
APPELLANT 


v. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was indicted on October 17, 1966, on three 
counts—count 1, for unauthorized use of a motor vehicle 
(22 D.C. Code § 2204), count 2, for possession of a sawed- 
off shotgun (22 D.C. Code § 3214(a)), and count 3, for 
carrying dangerous weapons—(two .45 caliber pistols) — 
without a license (22 D.C. Code § 3204), arising out of 
events which occurred on September 1, 1966. Trial was 
held before Judge Aubrey Robinson on September 5 and 
6, 1967, which resulted in a conviction by the jury on 


(1) 


2 


each count. On October 6, 1967, sentence was imposed 
as follows: twenty months to five years on count 1; and 
two to six years on each of the additional counts, the 
sentences to run concurrently. 

During the trial the court in chambers considered three 
prior convictions of the appellant and ruled “to exclude 
two convictions, but to admit a third conviction for petty 
larceny” (Tr. 276). 

On September 1, 1966, at approximately 8 a.m. Eugene 
R. Marshall saw the 1960 gold Cadillac convertible which 
he and his wife jointly owned being driven away from 
the place where he had parked it the preceding evening 
across the street from his apartment (Tr. 8). He did 
not have a distinct view of the driver’s face but could 
identify the type and color of the driver’s clothing (Tr. 
9). He testified that he had not left his keys in the locked 
ear (Tr. 8) and that none of the dangerous weapons— 
the shotgun and the two pistols--which were found by 
the police in the car had been in it when he parked the 
ear the night before it was taken (Tr. 14-15). He im- 
mediately reported the theft to the police (Tr. 8). His 
wife, Joyce Marshall, testified that she neither knew the 
appellant nor had given him permission to drive the car 
(ExT). 

Officer Elijah M. Wade of the Metropolitan Police De- 
partment testified that he was on duty the morning of 
September 1, 1966 at 8 a.m. in his scout car. He received 
a radio report that a 1960 Cadillac with D.C. registration 
tags numbered 269770 had been stolen (Tr. 27). At 
about 9:30 a.m. of that morning he saw a Cadillac con- 
vertible with a gold body and white top being parked by 
appellant at the southwest corner of Brandywine and 
Barnaby Streets, S.E. (Tr. 27). He further testified that 
appellant got out of the car and began walking west on 
Brandywine Street, S.E. (Tr. 28), whereupon Officer 
Wade parked his scout car, got out, and apprehended 
appellant (Tr. 28). Upon searching appellant following 
his arrest, Officer Wade found two General Motors’ igni- 
tion keys (Tr. 32). Later at the 11th Precinct, the keys 
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were tried in the ignition of the Cadillac and one of them 
was found to start the motor (Tr. 73, 268). Officer Wade 
also testified that at the 11th Precinct he discovered a 
loaded sawed-off shotgun and two .45 caliber pistols on 
the back seat of the car (Tr. 35, 41). 

The Government also called Officer Thomas Monroe, 
who was in the scout car with Officer Wade when the 
stolen automobile report came over the radio. He testi- 
fied that he observed appellant exit from the Cadillac 
which was parked at the corner of Brandywine and 
Barnaby Streets, S.E. (Tr. 66-67). 

After the Government rested, appellant took the stand 
and testified in his own defense. He denied having been 
in the car (Tr. 233) and stated that he had gone from 
his residence at 3440 Brown Street, N.W. to 838 Chesa- 
peake Street, S.E. to pick up a friend to play basketball 
with (Tr. 226-27). Enroute, he walked through an alley 
to Barnaby Street, whereupon he was arrested on the 
sidewalk (Tr. 229). Appellant further testified that the 
General Motors keys found on his person belonged to a 
“girl I was going with at the time” (Tr. 234). He de 
nied having possessed or having seen the guns found in 
the car (Tr. 235, 236). Appellant called no witnesses to 
corroborate his alibi. 

On cross-examination, Government counsel began by 
asking, “Are you the same Walter Raleigh Jeffries who 
was convicted of petty larceny in 19632”, to which ap- 
pellant answered, “Yes” (Tr. 237). At that time, de 
fense counse] noted no objection on the record. Govern- 
ment counsel then proceeded to question appellant con- 
cerning the false name and address he had given to the 
police and the court when he was arrested, charged by 
the grand jury, and arraigned (Tr. 237-39). Through- 
out that period appellant had stated that he was “Ray- 
mond Smith” and lived at 1610 Kalorama Road, N.W. 
(Tr. 237-39), when, in fact, he was Walter Raleigh Jeff- 
ries, residing at 3440 Brown Street, N.W. (Tr. 220). 
He admitted that he knew he had deceived the court by 
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his false representations (Tr. 240) and offered no reason 
or excuse for doing this (Tr. 239). v 
In addition, appellant stated that at the time of his 
arrest [September 1, 1966] he had a learner’s permit to 
operate an automobile—and not a District of Columbia 
driver’s permit (Tr. 251). He stated that his date of 
birth was August 31, 1943 (Tr. 253). However, accord- wr 
ing to the testimony offered by Morris M. Taylor, Docket 
Supervisor of the Traffic Record Section of the Depart- 
ment of Motor Vehicles, the first permit to appellant for r 
which the Department had any record was the written 
test for a learner’s permit taken by appellant on October 
28, 1966 (Tr. 261), with the operator’s permit issued to e 
appellant on October 31, 1966 (Tr. 261). At that time, | 
appellant had given as his date of birth August 31, 1938 
(Tr. 260). Appellant further testified that he had moved 
from Southeast Washington at about the age of 18 to 
Northwest Washington, where he had lived ever since ¢ 
(Tr. 242).1 However, appellant subsequently stated (orp. pol ree po 
response to Government counsel’s questions: that he had 
lived in Southeast in 1967 when he had his driver’s per- ' 
mit (Tr. 252)% that he had earlier testified that he had 
lived in Northwest continuously since he was 17 or 18 | 
that actually he had not lived in Southeast at that time Y 
Sp but} that he had stated the address of a girl friend, 1612 
40th Street, Southeast, as his residence on the permit 
(Tr. 252-53). 
In the closing arguments neither counse] mentioned the 
prior conviction of appellant for petty larceny. The court 
instructed the jury regarding the prior conviction in the 
following manner: 


When this defendant took the stand, he was asked 
a question with respect to a prior criminal convic- 
tion. This was admitted into evidence solely for your 
consideration in evaluating the credibility of the de- 


1 Based on his stated age being 24 (Tr. 220) and his birthdate 
being August 31, 1943 (Tr. 253), appellant would have left South- 
east Washington in 1960 or 1961. 
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fendant as a witness in this trial. It is not evidence 
of the defendant’s guilt of the offenses with which 
he is charged. 

You must not draw any inference from the fact 
that he had a previous conviction. You must consider 
it only in connection with your evaluation of his 
credibility as a witness in this trial (Tr. 310). 


This instruction was satisfactory to defense counsel (Tr. 
315). Shortly after the jury retired, it returned to find 
appellant guilty on each of the three counts he was 
charged with (Tr. 317). 


STATUTE INVOLVED 


Title 14, District of Columbia Code, Section 305 pro- 
vides: 


A person is not incompetent to testify, in either 
civil or criminal proceedings, by reason of his having 
been convicted of crime. The fact of conviction may 
be given in evidence to affect his credibility as a 
witness, either upon the cross-examination of the 
witness or by evidence aliunde; and the party cross- 
examining him is not bound by his answers as to 
such matters. To prove the conviction of crime the 
certificate, under seal, of the clerk of the court where- 
in proceedings containing the conviction were had, 
stating the fact of the conviction and for what cause, 
is sufficient. 


SUMMARY OF ARGUMENT 


Appellant argues that the trial court’s Luck ruling per- 
mitting appellant to be impeached with a petty larceny 
conviction is grounds for reversal. Appellant did not ask 
for an on the record Luck hearing. It is thus not clear 
if the judge’s discretion was meaningfully invoked or if 
appellant’s counsel requested the exclusion of appellant’s 
petty larceny conviction. We submit therefore that this 
Court should treat this case as if the judge’s discretion 
was not meaningfully invoked. 
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In any event, from all that appears the trial judge 
gave due consideration to the policy underlying Luck and 
properly exercised his discretion. The main issue at trial 
was the credibility of the witnesses. It was therefore 
essential that the jury be informed of facts which bore 
directly on this issue. Appellant’s petty larceny convic- 
tion was such a fact. Furthermore, it was only one of 
three proffered convictions. 


ARGUMENT 


Not having objected on the record, appellant cannot 
now attack the trial court’s ruling permitting the 
Government to impeach appellant with a petty larceny 
conviction. In any event, from all that appears the 
trial court gave due consideration to the policy under- 
lying Luck and properly exercised its discretion. 


(Tr. 276) 


Preliminarily, we note that appellant’s counsel did not 
ask for an on the record Luck? hearing. The question, 
which if any of appellant’s proffered three convictions 
could be used for impeachment purposes by the Govern- 
ment, was considered by the court and counsel off the 
record in chambers, the court ruling that the Government 
could use one conviction, a petty larceny conviction (Tr. 
276). Because the Luck hearing was held off the record, 
it is not clear if the judge’s discretion was meaningfully 
invoked* or, indeed, if defense counsel requested the ex- 


2 Luck v. United States, 121 U.S. App. D.C. 151, 348 F.2d 763 
(1965). 


The trial in the instant case preceded by approximately two 
weeks this Court’s decision in Gordon v. United States, —— U.S. 
App. D.C. ——, 383 F.2d 936 (1967), where the Court stated that 
Luck contemplated an “on-the-record’”’ consideration of the use of 
the prior conviction. See Blakney v. United States, D.C. Cir. No. 
21,231, decided May 2, 1968, (slip op. at 2, n.1) (concurring 
opinion of Judge McGowan) ; Williams v. United States, D.C. Cir. 
No. 20,583, decided April 5, 1968, (slip op. at 10, n.15); Payne & 
Blue v. United States, D.C. Cir. Nos. 21,282-8, decided March 5, 
1968 (slip op. at 3). 
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clusion of the petty larceny conviction which was subse- 
quently used. It is of course defense counsel’s burden to 
raise the objection on the record. Evans & Philson v. 
United States, D.C. Cir. Nos. 20,480-1, decided May 8, 
1968 (slip op. at 8); Gordon v. United States, —— U.S. 
App. D.C. ——, 383 F.2d 986 (1967); Hood v. United 
States, 125 U.S. App. D.C. 16, 365 F.2d 949 (1966). We 
submit therefore that the Court should treat this case as 
if the judge’s discretion was not meaningfully invoked.* 
In any event, from all that appears the trial judge 
gave due consideration to the policy underlying Luck and 
properly exercised his discretion under 14 D.C. Code 
§ 305.5 As this Court has frequently stated, the statute 
neither requires nor prohibits the use of the prior con- 
viction, but rather “leaves room for the operation of a 
sound judicial discretion to play upon the circumstances 


* As this Court said in Evans & Philson, supra (slip op. at 7): 


As we have previously intimated, it is not enough merely to 
refer to the Luck-Gordon standards and then to sit back. 
Hood v. United States, supra. The defense must show how and 
why this case calls for a discretionary “exemption” from the 
impeachment permitted by statute. Nor, by the same token, 
will merely stating that it is important for the defendant to 
testify be sufficient to meet this burden. The Luck issue would 
not arise unless the defendant wanted to testify; and every 
defendant with a record can assert that his chances of acquittal 
would improve if he could testify free of impeachment by prior 
convictions. Congress has determined that a defendant who 
wished to testify may be so impeached. 14 D.C. Code § 305 
(1967). All Luck and its progeny have done is point to the 
discretion in the district judge to exclude some or all prior 
convictions in some cases, when good reason is shown. This 
Court will not find an abuse of that discretion unless the de- 
fendant has presented cogent reasons calling for his unim- 
peached testimony. The possibility of undue prejudice from 
impeachment by prior convictions is an important factor, but 
it is relevant only after the threshold burden of demonstrating 
the peculiar need for the defendant’s testimony has been met. 


5 Appellant’s policy argument against the Luck decision and rule 
is really an attack upon the plain language of 14 D.C. Code § 805. 
As such it should be directed to Congress, rather than this Court. 
In any event, it is not timely raised, having never been preserved 
below on the record. 
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as they unfold in a particular case.” Luck v. United 
States, 121 U.S. App. D.C. 151, 156, 348 F.2d 763, 768 
(1965) ; Gordon v. United States, supra; Hood v. United 
States, 125 U.S. App. D.C. 16, 365 F.2d 949 (1966). 

Here, as in Gordon, the main issue was the credibility 
of the Government’s witnesses and appellant. The issue 
was whether the officers’ testimony that they saw appel- 
lant leave the car was correct or whether the appellant’s 
testimony that he had never been in the car was accu- 
rate. “[I]n those circumstances there was greater, not 
less, compelling reason for exploring all avenues which 
would shed light on which of the . . . witnesses was to 
be believed.” Gordon v. United States, —— U.S. App. 
D.C. at ——, 383 F.2d at 941. Furthermore, petty lar- 
ceny, the conviction admitted here, is an offense which is 
extremely probative on the issue of credibility. As the 
Court observed in Gordon, prior convictions “which rest 
on dishonest conduct relate to credibility whereas those 
of violent or assaultive crimes generally do not.” —— 
U.S. App. D.C. at ——, 383 F.2d at 940. In fact, 
the Court noted “deceit, fraud, cheating, stealing” as 
examples of actions which reflect “adversely on a man’s 
honesty and integrity,” Ad (Te-4 

The fact that the conviction admitted was one that bore 
directly on veracity and that the battleground was credi- 
bility were not the only indicia that the trial judge gave 
due consideration to the policy supporting this Court’s 
decision in Luck and properly exercised his discretion. 
The conviction admitted was only one of three proffered 
convictions.° Under these circumstances, we submit that 
appellant’s attack on the trial court’s Luck ruling is com- 
pletely without merit.” 


®The record does not reveal the nature of the other two con- 
victions which were excluded. From the appellant’s long criminal 
record, we cannot ascertain which convictions were those proffered. 


7 The nature of the offenses here—unauthorized use of a motor 
vehicle, carrying dangerous weapons, and possession of a pro- 
hibited weapon—can hardly be said to be the same acts as petty 
larceny, as appellant contends (Appellant’s Brief, p. 17). Further- 


9 
CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davip G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
THEODORE WIESEMAN, 
Assistant United States Attorneys. 


DAvip ST. JOHN BROWN, 
Attorney, Department of Justice. 


more, in contrast to appellant’s suggestion that the offenses charged 
here were “inflammatory irrelevancies” (Appellant’s Brief, p. 19), 
the acts charged here certainly do not have the inflammatory 
aspects that the sex offense had in Barber v. United States, D.C. 
Cir. No. 21,281 decided March 8, 1968. 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,440 


RAYMOND SMITH, JR., 
a.k.a. Walter Raleigh Jeffries, 
Appellant 
v. 


UNITED STATES OF AMERICA, 
Appellee 


On Appeal from the United States District 
Court for the District of Columbia 


REPLY BRIEF FOR APPELLANT 


Tie 
It is argued that Appellant did not object on 
the record to the trial court's Luck ruling and thus 
is precluded from challenging that ruling now. The 


= Luck v. United States, 121 U.S. App. D.C. 151, 348 
-2a 763 (1965). 


if =e 


Appellant did object to the ruling, and the record re- 
flects this fact. (Tr. 276.) The Luck determination 


“ was made in chambers and its full scope cannot be known, 
but there can be no doubt from the record that Appel - 
lant's attorney objected to allowing disclosure of Ap- 
t pellant's 1963 petty larceny conviction, the error 
asserted here, and that the trial judge was well aware 
of this objection. See Muentzer v. Los Angeles Trust 
& Savings Bank, 3 F.2d 222, 223 (7th Cir. 192lt) ; 5 
Moore, Federal Practice 7 46.02 at 1902. : 
Appeliee cites several cases in which this 
court held, not unreasonably, that a defendant cannot 
argue that his prior convictions should have been ex- 
cluded under Luck because of the importance in ‘the 
particular case of hearing his story unless the trial 


court in fact heard that story prior to ruling and un- 


less what was heard was preserved on the record to per- 
mit meaningful appellate review. Certainly the re- 

** 
quirement in Gordon of an on-the-record hese can- 


not be read to preclude, as to cases tried before this 


*/ Evans & Philson v. United States, U.S on D.C. 
at 8). 


es Gordon v. United States, __ U.S. App. D.C.__, 383 
2d 936 Oe: 


F.2d __— (No. 20,480-81, May 8, 51968) eee op. 
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requirement became known, all review of trial court 
discretion under 14 D.C. Code § 305. Appellant does 
not assert error here on the basis of a story not 
presented to the trial court. He seeks review based 
on facts clearly known to the trial court -- the na- 
ture of Appellant's prior conviction, the nature of 
the crimes charged, and the age and circumstances of 
Appellant. 

Several related points mentioned by Appel- 
lee also require comment. The defense counsel noted 
no objection on the record at the time Appellant's 
prior conviction was disclosed to the jury. Such ob- 
jection was not needed because the trial court was 
already aware of the defense's opposition to its rul- 
ing. Thus objection at that time would be in the 
nature of an unnecessary formal exception, and would 
only further prejudice the jury by emphasizing the 
fact of Appellant's prior conviction. See Appellant's 
Br. pp. 22-23. Nor was there any reason for Appellant 
to object to the trial court's instruction. The error 
asserted here is disclosure of Appellant's prior con- 


viction, not subsequent, ineffectual directions as to 


its use in evidence. 


ae 


II } 


Appellee misapprehends Appellant's "policy" 
argument -- that prior convictions should be excluded 
unless a defendant introduces evidence relevant only 
to support his credibility. Appellant does not attack 
14 D.C. Code § 305; he attacks the standards lof dis- 


cretion under it, and urges substitution of other 
standards more compatible with modern notions of fair- 
ness in the administration of criminal justice. 

As set forth in Appellant's main brief, the 
court in Luck examined the language of 14 D.C. Code 
§ 305 and held that because its language provided that 
convictions "may" be given in evidence, the trial court 
had discretion as to whether a defendant's prior con- 
victions should be disclosed. This was a question of 
statutory interpretation. The court then proceeded in 
Luck, Gordon, Barber, and other cases to set, standards 
for the trial court to follow in exercising this dis- 
cretion. These standards for exercising discretion are 
not based upon any language in 14 D.C. Code § 305; they 
were derived by this Court based upon policy considera- 


| 
tions respecting the administration of the criminal 


*/ Barber v. United States U.S. App. Dschy 
F.2d (No. 21, 281, March 8, 1968). 
| 
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trial. There is no reason to believe that these are 
the only possible standards for the exercise of dis- 

> creetion in this situation. Appellant merely argues 
that these discretionary standards, not the meaning of 
14 D.C. Code § 305, be reconsidered in light of the 


policy arguments made in Appellant's main brief. 


Conclusion 
* For the reasons stated in Appellant's main 
brief and' in this reply brief, the judgment below 
should be reversed and a new trial granted to Appel- 
. lant. 


Respectfully submitted, 


/s/ Richard S. Morey 


Richard S. Morey 
701 Union Trust Building 
Washington, D.C. 


Frank H. Menaker, Jr. 


2400 - 41st Street, N.W. 
Washington, D.C. 


June 25, 1968 Attorneys for Appellant 
(Appointed by this Court) 


